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Sex change in tunisia : When Law confiscates identities

Summary
of the study’

To respond to the problem of sex change in
Tunisia, which is a real confiscation of identities
by the Tunisian legal system, this study was
conducted in two consecutive phases. The first
is observatory. Its purpose is to draw up an
inventory of Tunisian law on the question at both
legislative and jurisprudential levels. The second
phase is exploratory. It attempts to propose
solutions that would be able to overcome the
deficiency of the Tunisian legal system on the

issue of sex change.

The observatory

phase

To take stock of Tunisian law on the issue of sex
change, two aspects were explored in the first
part of the study. The first covers an exclusively
theoretical field, namely that of legislative texts.

The second focuses on the purely practical part.

It probes the position of Tunisian courts when
they rule on cases relating to the issue of sex

reassignment.
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The existent law is walled in silence

Regarding the legislative texts, it is mainly the
law 1957-3 of 1957 regulating the civil status that
was examined inthe study. No other text has been
identified as directly related to the issue. From
the outset, Tunisian law reveals a real legislative
shortcoming. Not only the 1957 law is the only
one that decides on the question of the person’s
identity, but in addition, it considers the question
of the individuals’ sex only from an extremely
restricted point of view. The law is limited to a
simple logic of newborns’ classification in one of
the traditionally recognized categories, namely
male or female. It totally ignores the possibility
of an eventual ambiguity of sex at birth. Just as
it is also completely silent on the hypothesis of
the occurrence of a change of the anatomical sex
later than that found at birth, which requires an
update? of the mention of the sex in the acts of
the civil status. The purpose of such an update
is to match the biological truth with the legal
fiction serving as identity to the person. The
legislator, therefore, leaves to the margin of his
considerations both the case of persons who
have undergone an involuntary sexual mutation,
and that of persons who voluntarily choose to

surgically change their sex.

Admittedly, the 1957 law on civil status provides

for the possibility of bringing an action for
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Sex change in tunisia : When Law confiscates identities

judicial rectification of civil status3, but it does
not concern the modification of the mention of
the sex in the civil status. Such an action can only
have the effect of correcting a material error4that
occurred at the time of the establishment of the
civil status of the person at birth. In other words,
it does not concern the case of a voluntary or
involuntary change of the anatomical sex of the
individual occurred after birth. In this case, there
is no question of a material error concerning the
initial birth certificate, since, at the beginning, it
was validly and correctly established, it is rather
a question of an action to change the civil statusb.
Its purpose is to replace an originally valid birth
certificate, which, after the occurrence of the
anatomical sex change, turns out to be different
from the new biological truth of the persons
concerned. As far as we know, neither the Civil
Status Law of 19576 nor any other legal text of
the Tunisian legal order provides for an action
for the modification of civil status, as it is the

case in certain comparative legislations.

By this silence, the Tunisian legislator therefore
condemns all individuals who have undergone a
sex change - whether voluntarily or involuntarily
- to live in a legal situation that does not conform

to anatomical truth. The situation is therefore
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similar to a real legal holdup. It confines the
person concerned to a legal status which
restricts his/her most fundamental rights. As
an indication and not limiting, his/her basic right
to identity, his/her right to enter marriage and
found a family, his/her right to individual liberty,
his/her right to respect for the dignity of his/her
person, his/her right to dispose of his/her body
are all confiscated. For the most part, these are
rights of constitutional value. The executive,
the legislative and even the judiciary have
the obligation to guarantee them. In practice,
however, there is nothing. Indeed, the silence of
the texts has received an interpretation of the
most contestable by Tunisian jurisprudence. A
review of court decisions reflects a real hostility

of judges to the issue of sex reassignment.
The judge makes the law speak

In general, the examination of the rare court
decisions on the question of sex change makes
it possible to classify them in two categories. On
the one hand, there is the issue of spontaneous
sexual mutation that occurs “naturally”to the
transgender person. On the other hand, there
is the category that contains the cases relating
to a sex change intervened or completed by the

surgical or medical way.

Slgell gilall yalay Lasic of @ arigill eilll Lé Guinll yuds

doladlly desy sidlly hdeaid) daludl e gy dyygiws

o0 &b e Lully e S 13g) 35279 Y Blsl & 4T V)
ol 8y Ay sy poguaid] OGS dewdsdl] @Sloxkl s
LS s oladl 1ie G dladll bldll i
cowind] s Dt sladl Lade

! ogalall alsll Blaituy Laaic

G dall dolasll ShLAN § dedl OB dale daayg
oo (] ldsan W oy puizd! 5 dlas J] 3l
GULI sl 3lss Il ODLA dye e Ilgd o)
vasidl dedl «dmub diy,beo Clas lguisl
S5 G OLLal 65T dz e Jlisg Lwiz sl
iplg%@&&mlﬁ&i&dﬁi&b&vﬁl o] sl
Aub ol

6




7

Sex change in tunisia : When Law confiscates identities

The case of spontaneous sexual mutation

occurred “naturally”

About the first category, the courts welcome
requests to change the legal sex following
the mutation of the biological sex. The judges
nevertheless show the highest vigilance in this
regard. In this sense, they seek to verify that the
sex change has ended in a completely natural
and autonomous manner in ways that escape the
will of the individual. The surgical intervention or
the medical accompaniment are in this respect
appreciated with the most extreme mistrust. If
the person concerned has resorted to it, it must
be justified by a vital necessity, with a curative
purpose and not with a view to modifying the

initial sex.

The case of the sex change intervened or
completed surgically or medically

On the other hand, regarding the second category,
the one containing the decisions relating to a
sex change made voluntarily or completed by
surgery, the Tunisian judges display an infallible
intransigence and systematically refuse any
requestof modificationofthecivilstatus certificate.
The reasoning of the judges is remarkable. It
stands out for its lack of coherence and weak
legal arguments. In a sort of total confusion
between the sources of Tunisian material law,
the courts invoke the Qurran, Sunnah, traditional

values and cultural belonging to the Arab-Muslim
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world. Invoking a kind of civilizational divergence,
Tunisian judges oppose this cultural identity to the
Western world, which is too liberal in their eyes
when it isabout the autonomy of the individual>s
will. In addition to their argumentation, the courts
use vague notions with evasive contours that are
difficult to define. In this sense, allusions to public
morals and good mores jostle and intertwine

without convincing.

Two major conclusions must be drawn from this
whole mess. The first is that Tunisian judges
experience a real legal discontentconcerning
the issue of sex change. This is explained by
the lack of legislation on the subject on the one
hand, and the incompetence of the judge to
properly assume a creative role of the law on the
other hand. The second conclusion, which is an
extension of the first, is that it is urgent to find
adequate solutions to this situation, which is

legally unacceptable.

The exploratory
phase

In this respect, a comparative and prospective
look at foreign legislations is particularly rich
in education. At the very least, it demonstrates
that it is possible to reach a compromise
between respect for individual freedoms and the
protection of public order, between legal certainty

and the autonomy of the will, between the non-
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Sex change in tunisia : When Law confiscates identities

availabilityof civil status and the right to freely
dispose of one>s body, between the obligation
of respect for the human body and the right
to choose oness gender identity, or simply the
right to live in dignity. If the Spanish, Argentine,
Maltese, Irish or French examples are valuable
sources in this respect, it must be admitted
that they expose themselves to criticism of the
civilizational conflict. The Iranian example has
been called to the reinforcement. At the very
least, it denotes that the barrier of religion is
not an impassable obstacle if the political will is
used in the effort of interpretation of the sacred

texts.

In the light of all these elements, a draft of
solutions adapted to the specificities of the
Tunisian context has been proposed. It deals
with the issue of sex change from two different

angles.

The need to improve the minors’ legal

framework

First, there is a proposal exclusively for the
minor>s case. Then there is a suggestion of
a solution specific to the case of the major.
The two do not really face the same types of
difficulties. In the case of the newborn, the
problem mainly affects children born intersex or
suffering from a sexual ambiguity, which would

be likely to taint the identification of its true sex
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within the legal deadlines which follow the birth.
These delays being relatively short, namely ten
days from birth, it is therefore to be feared the
occurrence of a material error of classification
engendered by hurry. Such an error is more
to be feared because it can manifest itself at a
relatively advanced age of the minor following a
spontaneous mutation of the anatomical sex. In
either case, it is the best interest of the child that
is sacrificed. The very one that the Constitution
in its article 47 and the Code of Child Protection

intends to consecrate and defend vigorously.

Therefore, two tracks inspired by comparative
law were considered. The first, of Germanic
origin, consists in not indicating the sex of the
newborn in the register of births in case of
doubt. The interested party can be classified as
belonging to the neutral sex until he or she can
choose thereafter by himself or herself. However,
such a solution seems incompatible with the
Tunisian context. Inevitably, it would come up
against a multi-secular socio-legal system built
entirely on the logic of the binarity of the sexes.
For the sake of rationality, it is almost impossible
to imagine that such a system could admit any

exception to this dichotomy of the human race.

The track must be abandoned. The second
track, inspired by the French example, is more

promising. It consists in suspending the mention
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of the sex of the newborn in case of uncertainty
of the doctor or when a sexual mutation is to
be feared in the future. However, the solution
remains to be perfected if only in the light of the
principle of legal certainty. A numerical estimate
of the lengthening of the deadline of the sex

determination must indeed be established.
The need to create a legal framework for adults

For adults, the solution envisaged requires more
active legislative intervention. In this case, it
consists in consecrating a real recognition of
the right to self-determination for the benefit
of individuals as to the choice of their gender
identity. A more extensive place must be granted
to the autonomy of the will in the Tunisian legal
ordersothatitopenstothe possibility of achange
of anatomical sex under certain conditions
that the law would define. Such a change will
therefore have to pave the way for updating the
mention of legal sex. To do this, it is fundamental
to overcome the logic of pathologizing developed
by Tunisian judges. Instead, we need to consider
the evolution of scientific knowledge on issues
related to sexual indeterminacy. In this respect,
spectacular advances in the world of medicine
and psychiatry have been recorded in recent
years. It would be wise to integrate them into the
training of judges. In terms of legal assembling,

the Tunisian legislator can draw inspiration from
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his French counterpart to develop a solution
specific to the Tunisian context. In this sense,
he may require the meeting of a whole series of
conditions to grant the possibility of a change of

sexX.

Regarding the conditions relating to the person’s
status, the legislator may impose the dual
condition of the applicant>s capacityand celibacy.
From the medical point of view, he can demand
proof of a discrepancy between the initial
biological sex and the sex acquired by the person
concerned. In this sense, he could first suspend
sex reassignment on the condition of providing a
medical diagnosis of the existence of a persistent
dissonance between the morphologicalsexunder
which the applicant was originally enrolled and
the identity of gender he feels.In other words, it
is necessary that the person concerned is really
suffering from a gender dysphoria. Cumulatively,
he could then suspend the change of legal sex
on the condition of the applicant>s submission
to a process of irreversible transformation of his
physical appearance. Without going so far as to
require sterilization or removal of the genitals
to reassign the anatomical sex surgically, this
condition would simply require the applicant to
seriously initiate the process of sex reassignment

through hormone therapy.
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13 Sex change in tunisia : When Law confiscates identities

Finally, the whole procedure could be under the
control of the judge. A posteriori, by requiring
a judicial authorization of sex change and by
making the new biological truth agree with
the corresponding legal fiction.Furthermore,
in order for this whole arrangement not to run
counter to the imperative of preserving legal
certainty, it should be limited by the principle
of the irreversibility of the change of legal sex.
Any request subsequent to the modification of
the assigned sex to cover the original sex is to

be proscribed.

Such a solution is otherwise tenableconsidering
the First,

constitutional law, it would adjust national law

benefits it entails. regarding
to the new Constitution. In that sense, it would
guaranteeindividualfreedomsandhelptoabolish
discrimination against intersex people. Secondly,
under international private law, it will have the
advantage of preventing mass production of
lame statutes. Incidentally, it would harmonize
the Tunisian legal system with comparative
legislationsconsecrating a policy clearly marked
by respect for individual freedoms and resolutely
turned towards scientific progress. Finally, from
the point of view of family law, such a solution
will have the advantage of helping to preserve

the heterosexual nature of marriage.

It would thereby help to make the entire Tunisian
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legal system more coherent.

It remains to emphasize that such a proposal,
although attractive, cannot be achieved in the

immediate future.

It will undoubtedly require a period of maturation
and elaboration that may be relatively long.
However, the situation of transgender people
living in Tunisia being a real humanitarian
tragedy, it is more than urgent to offer them a
backup solution that would be able to guarantee
them access to their most basic rights. That
is why it was proposed to resort to a solution
whose implementation does not require a major
upheaval of the current legislative system, nor
a questioning of the current scheduling of the
rules relating to civil status. It simply consists
in the partial erasure of the mention of the sex
of the documents of immediate identification of
the individuals. This mention remains otherwise
beautiful and well preserved in the documents of
identification on the acts of civil status to which
the access is restricted to the administrative

acts of greater scale.
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